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~ Julie A. Fernandes 
01/16/98 12:26:13 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Maria EchavesteIWHO/EOP 

cc: Miriam H. VogeI/WHO/EOP, Elena Kagan/OPD/EOP 
Subject: Central Americans and Haitians 

Maria, 

h ....... i\"' .. t,·~ -
.!"'1'~'" 

I spoke with John Morton about 10 days ago, and he informed me that the AG had agreed to 
proceed with the administrative procedure, pending Holder's final approval, and that OLe had told 
them that the procedure would be lawful. He was supposed to call when he got the final word 
from Holder, but I have not heard from him. Morton also said that after getting final approval from 
Holder, he would coordinate with your office to meet with the advocates (to discuss with them the 
procedure, etc.). 

I have a call in to Morton and will give you an update as soon as I get it. Thanks. 

Julie 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Central Americans 

Elena, 

This afternoon, Maria held an advocates meeting to discuss the implementation of the Centrai' 
American legislation. First, the fax that I sent you earlier was more of an advocacy piece by the 
EOIR on why we should not do an administrative remedy (they want to keep it). DOJ has since 
convinced EOIR of their decision to proceed with this administrative alternative if possible. 

At the meeting, the advocates stated that: (1) they want a regulation that provides for a 
presumption of extreme hardship for those covered by the legislation. The advocates maintain that 
the rNS grant rates are actually much lower for Salvadorans and Guatamalans then INS says they 
are, in part because of the wide discretion given to immigration judges that allows for caprice to 
sometimes determine outcomes. Thus, they argue that without a regulation that provides a 
presumption of extreme hardship, they will still have low grant rates; and (2) that they would 
prefer, with our without a regulation, to proceed with an administrative adjudication rather than 
with EOIR (admin judges). 

We explained to them our concerns about doing a regulation: (1) that we could not do 
administratively what the Congress expressly did not do by legislation -- i.e., provide amnesty for 
the Guat. and Sal.; and (2) that we do not want to create by regulation a definition of "extreme 
hardship" for this class of aliens for this adjudication that is different from how we adjudicate 
extreme hardship in other circumstances. However, we did express a willingness to further explore 
an adminstrative adjudicative process (within INS)' and that we would look into developmg tral ing 
marenals ana gUi ance or t easy um officers who would be ad'udicatin these . s that sets 
ou WI pa an y e stan ar should be used for makin these ination . It would 
not e as c ean as a regulation, but it would provide strong guidance to the INS officers on what 
factors to look for, and thus somewhat direct their discretion in a way that looks favorably on the 
group covered by the legislation. 

So, we are pretty much where we were with three remaining concerns: (1) I would like to better 
clarify the grant rates for Salvadorans and Guat. discussed by INS. They say that the grant rates 
are much higher than the groups think is valid (and did not come with the very specific information 
that we had asked for last time) and, according to DOJ, there are wildly disparate grant rates for 
these groups between offices (92% grant rate in S.F.; 62% grant rate in LA). Morton from DOJ 
had no explanation for this. (2) DOJ still owes us a breakdown of how many people covered by 
the legislation are in each of the relevant procedural categories; i.e., how many ABC class members 
v. non-ABC (rem: ABC class members have an entitlement to an asylum process anyway, so the 
admin. option would be folded into what they would already be doing); how many have already had 
an asylum hearing; how many are in some other INS process, etc.; and (3) according to the 
legislation, those people with a letter of deportation (b/c , for example, they were denied asylum 
but did not qualify for suspension under the 1996 law) will have to file a motion to re-open within 



• 

240 days of January 14, 1997. According to many present, this is too short a time period to get a 
lawyer ($) and file a motion, unless the filing is pro forma. INS has to decide how to make this a 
reasonable process. 

All agree that we have to decide asap whether we are doing this admin. ad'ud' d what it 
will look like. (to allow for notice to communities etc.. a avor of the 
a InIS option, provided we can get some answers in the next couple of days on the 
remaining questions. Scott and DOJ also favor the admin. adjudication. Maria, I think, is on board 
with the admin. adjud. as opposed to the reg., as long as the training and guidance are there. 

julie 
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COMMITTEE ON THE JUDICIARY 

WASHINGTON. DC 20510-6275 

DlIQlmbe.r 15. 1997 

The Honorable Janet Reno 
Attorney General 
·U.S. Departtllent of Justice 
950 Pcnnsylvwa Avenue. NW 
Room 1145 ... :: 
Washington, D.C. 'ilo53o 

Dear Atrotney G~neral Retlo: 

We undemaI\d that you are considering vllrious options for implementing Title n of the 
D.C. Appropriations Act, the "Nlcaraguau Adjustment and Central American ~lief Act" 
(NACARA). especially !IS it pertains TO the provisions creating a special transition rule governing 
cancellation of removal for eenain categories of appliCaIJts. We accordingly thought it would be 
appropriate to share our views with you on this subjeot. 

As you no doubt are aware, bccawo 1hi.s title 'Wall added on tbe floor as part of an 
amendment, no Committee Report was writtCll to accompany it. Instead. Senator Mal;k, lhe 
sponsor of the original version of the floor amCndml;{ll on this subjcl<t that ulti.r.nately became 
Title n. inserted a statement in the Congres,ionBl Record. That statement represented the Views 
of the sponsor and his cOsponsor!' aJ well as the views of the Chairman and Ranking Member of 
the relevant Subco=ittee of the'authorizing ComO)inee. It con.tains our views concerning "
number of provisions that bear OIl the issues you ll/'C cODliidcring. We en"lose it for your 
consideration. We see no need to restate the specific points it addresses, although we would like 
to reiterate our strong eneour:agcmeot that, in recognition of the dp.J.ays and uncl!l'tainties that the 
beneficiaries of the.5e· provisioD5 have already experienced i.l1 seeking legal status in the United 
States, the Admillistration do everything in itS power to a.djudicate their applications for relief 
expediti.ously and humanely. 

A number of questions have been raised since c:nactmenI of the legislation. concerning how 
much flexibility the Administration has concerning the procedUres to set up far implem~tation 
of the provisions relating to suspension. of deportation and cancellation of (cTUOviLI. In panicular, 
it has been suggested that $ince the language of the special transition rule. for clIJlcellation of 
removal e,stablished in. section 309(f) of IlRIRA (as added by NACARA) is based on lalJ.gUage 
c;;ontained in former;sectian 244 of the Immigration and Nationality Act, tba procedures for 
implemmting the special rule therefore must in every raspett track those currently in place to 
implement section 244. It has also been suggested that any failure to do so would of nece.5sity 
c;reaIe a discrepancy iz1 the way NACAllA itself is applied. This would ineVitably result. it has 
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been suggested, because some of the beneficiaries of the new transition rules were in. deportation 
.proceedings as of April I, 1997, and hence their applications for relief would be in li}e COIm of 
SUSpension of deportation under section .244 of the INA, whereas others were not, and hence 
W1JUld have their applications for relief adjudica1J!d under the cancellarion of removal sp~al rule 
of section 309(f) of lIRIRA. The only alternative, it bas been suggested, would be to have any 
special procedural ~es for bandling section 309(f) applications also govern applications UIlder 
scc;tion 244 filed by NACARA beneficiaries, which in turn would Cleate arbitrary distinctions 
between the handling of different appllca.tiom IIIlder sectioD 244. 

We would like to address the second poiIlt flI!lt. We believe the premise that any 
belleficiary ofNACARA who was iIl deportation proceedings as of April I, 1997 must have his 
or her application for relief adjudicated under Sectioo 244 is mista.ken. !IRmA's origillal 
transition rules make it plain that the Attorney General has com.pleta discretion to take iIII 

individual in deportation proceedings as of April I, 1997 and instead place that person in removal 
proceedings. See section J09(c:)(1)-(3). Nothing in NACAAA modified this authDrity, and 
indeed, one of the amendments made by NACARA to subsection 309(c)(5) makes clear that 
NACARA specifically cantenlpla.t.ed that this authority would remain av~able and could be used 
to vitiate the "stop urne" effect NACARA would otherwise give to old "order,; to show cause," 
See IIR1RA sectionl09(c)(S)(B) (added by NACARA), NACARA also went out of its way to 
make cl ear that section 309( c)' s special rules 011 physical presence and cancellation of rc:moval 
would apply to any NACARA beneficiary seeking cancellation af removal "regardless of whether 
the alien [waS] in elCclusion or deportation proceedings before the title III-A c:fft;ctiy~ date," See 
IIRmA section 309(c)(5)(C)(i) (as amended by NACARA). Hence, if a different set uf 
procedures were developed for impiem<:n1iDg section 309(f), the various discrepuncies giving rise 
to thll! second Cl'mcern could be avoided by the simple m.:pedient of placing all NACARA 
beneficiaries in deportation proceedU!gi before April 1, 1997 who wished to have their cases 
considered Under the ne"\ll procedures in removal proceedillgs instead. This would eliminate any 
discrepancies among NACARA beneficiaries that would be caused by establishing procedures for 
adjudicating IIRlRA, section 309(f) cancellation applications that differ from those used for 
adjudicating INA sec,ion 244 suspension appli!;ations by baving all the NACARA beneficiaries 
proceed under ~ section 309(t) . 

. I:~;. 

This leaves only the question whether even if it creates no discrep3Jlcies among NACARA 
benefit;iaries, there jS)nevertheless a problem with having one set of procedYres for adjudicating 
applications of .oot\-N,i\CARA beneficiaries under fonner section 244 of the INA and a different 
set of procedures for adjudicating applicatioDJ under IIRIRA 5ection 3 e'9(f). we would 
respectfully 5Ilggest that there is llDthing "Wrong v.:ith meb an approach. To begin with. we agree 
thaI section 309(f)', language draws heavily on the legal standards set out under former sectio.n 
244. But as a general matter, neitller section 244 of the INA nor new section 309(f) of IlRIRJ\ 
details the procedural rules for adjudicating applicatiolls uo.dl:r either section. Thi, is in c.Qlltrast 
to formeT section 242(b)'s specification of the procedure. for detemiining deportability, as well 
. as in contrast to cunent section 240'5 specification of procedures for determining both 
admissibility aJld deportability; includiJ'g the allocation of the burdm of proof with respect to 
each determination. Accordingly, in our view, if you were to decide tomorrow that section 244 

iI!I 004 
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procedures should be changed, you would be free to change them, provided you did so in 
compliance v.o:ith any other statutoly or consfiuniODe! requirement'l. Acalrding/y:, we see no IVIISOl) 
wby you are not equally free to set up different procedural rules for adjudicating applications 
under new section 309(f), ~ as, for CIWIlple, crea1ing a presuxnption of hardship if an applicant 
for relief meets certaiD prerequisites. I 

We would aUso point out that Congress made a cOIlScious decision foo aeate a special 
triIllSition rule fur NACARA applicants' cancellation of rewoval claims. At various times in the 

'Section 244 do~ allocate the burden of proof on one issue. It ,tates that an ilpplicant 
for suspension of deportation mllit "proveO that during all of (tlJ.e] pe.riod [of required 
continuous prescnc:c;] he was and is a persall. of good moral charat;le!." The very fact that 244 

-~ "'\ 

specifl!lJ the alloea!i9n of the burden of proof in that iDstance, however, is further evidence 
that its failure to sPrcify anything on the point with,respect to the "hardship" determination 
was a deliberate deCision to leave the issue open for administrative resolution under thilt 
provision. Simllarl~: DIlW section 309(f)', failure to .bortow the "prove~ language even on the 
"good morsl character" issue likewise indicol!.i:5 a Congressional intention to leave the matte.r 
of the allocation of the burden of proof to be resolved by you in whatllVer manner you believe 
will advance the pUI]loses ofNACARA~although we would note that with rClSpect to that 
determination, in I:OntnlSt to the hardship determination, we see no policy reason for departing 
from currently established procedures. 

There is oneplhcr difference between the lansuag~ of former scx:tion 244 of the INA 
and new section 309(f) of IJRIR.! that is worth notinS. Sectioll 244 stated that the Attorney 
General might grant. relief "in tile case of an aliell wbo ." ~ a perso.ll whose deportation 
would, in the opinioll;·ofthe Attol'tley General, result in extreme hurdship to the alien or his 
spouse, parent, or ch,ild, who is a citizen of the United States or an alien. la .... iiilly admitted for 
permanent residence:~', S,,:ction 309(f) of IIlURA, in· CODtrast, states that the Attorney General 
may grant relief if "the alien ... establishes that removal would result in e:xtreJne hardship to 
the alien or the alien~s spollse purent, or child, who is a dtizen of the Uniteci states or an alien 
la"Wfully admitted for pennanent residence." "Establisbes" could be interpreted to mean 
"proves by a preponderance of the evidence,» since that is one of itS ordinary meanings; but it 
can equally plausibly: be interpreted to mean a showing that falls well short of proof by a 
preponderance of the evidence, sinc:e "establish" is used in that faohion as well in both 
ordinary and legallanguage.Cf. U. International Brotherhood of Tcamsteru:, United 
States, 431 U.S. 3Z4, 357 (1977) (stating that the complainl!Ilt mllst establish a prima facie 
case of discrimination by "offering evidence adequate to create an ·inference that. an 
employment decision was based on a discriminatory criterion illegal under the Act"); CelotelC 
Com. v. Catrett, 477;U.S. 317 (1986) (to "void summary Judgment under Rule 56, a party 
opposing a motion ro,tist "make a showing sufficiCDt· to establish the existence of an element 
essential to that pany's case, and on which tb.at party will bear the burden of proof at trial.") 
Since the word is ambiguous and both iuttrprc:tations reasonable, you are free to choose either 
construction under CheYron U. S. A. Inc. v. Natural Resources Defense Counc:jl Inc., 467 
U.S. 837 (1984). 
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legislative process, it considered two other alternatives: placing the rul'! governing these: 
applications under section 240A of tbe INA (as was proposed in the original bill on this subject 

. transmitted by the Adminis[ration and intrOduCed by Senator Mack and others) or placing them 
unde~ formec section 244 (as WII.S proposed ill a Im!r versiOZl of the legislation offered by Senator 
Mack as an amendment w the D.C. Appropriations bill). CoD.gress rejected both alternatives in 
fllVOt of a special transition rule uniquely applicable to these cagllli. While no reuOIl was given 
for this dc:ciaion at the time, we WOllid sussest that one natural rationale for it is that Congress 
believed these applications to be spCclal C:a.ses, and hence that it was preferable to create a 
separate statutory sChemo in part to leave the Administration more free to d~lop appropriate 
·procedures for adjudicating them without being too closely bound by either the proCedures for 
lIljudic:atioll of applications under section 244 or section 240A of the INA. 

I , 
. Thus, it seeJ:l1s to us that you are entirely free to adopt procedures for adjudjcating the 

hardship iss\le under section 309{f) that differ from those used to adjudicd: the issue pnde.t 
fOlmer section 244 of the INA, and that these can include a rule that in Ii . e 
thei ave beer) here aDd the eli I ties they have fa~ed, NACARA beneficiane , 1Il~ el1titled to 

a ~IlISWII.ption of exmme hardship . 

• 

4U:;~·!f~ 
Edward M. KeD.Qedy< 
Ranking Member . 
Subcommittee on Immigration 

Bob Graha.ti:l 

• 

I ,. 

, 

I" ... 

Slllcerdy, 

~---:., 

~~-1~ 
Sp(!Ilcer Abraham 
ChairmEID. 
Subcommittee on Immigration 

Conni.e Ma~ 

141 006 

lEioos 



~ Julie A. Fernandes 
01/06/98 10:34:46 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP 
Subject: Central Americans 

Elena, 

According to John Morton from the DAG's office, the AG has agreed to proceed with the 
administrative procedure for Central Americans, pending Holder's final recommendation. Morton is 
meeting with Holder tomorrow afternoon to get his final approval. The last time that we spoke to 
Maria about this (at the meeting that we all had a couple of weeks ago), she was also comfortable 
with proceeding in this way (rather than by a regulation that would alter the standard for "extreme 
hardship"). Also, OLC has told the DAG's office that the administrative procedure would be lawful. 
As soon as Morton gets final DOJ approval, he will call us and he and OPL can then contact the 
advocates to let them know what we are doing. Earlier, we all agreed that Justice would take the 
lead on this implementation once these decisions were made. 

Julie 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Central Americans 

Elena. 

I am faxing you the briefing paper prepared by DOJ on whether the INS should process the 
Salvadorans, Guatamalans and Eastern Europeans covered by the recent law under the ususal 
procedure (immigration court) or under a more expedited administrative ad·udication. As we 
discusse ,t e groups are pus '"g or a regu ation (with presumptions), but we all (DOJ, NSC and 
us) favor an administrative adjudication scheme (though, INS more favors no change to the current 
process). Maria seems to agree that an administrative procedure woul . resu ut has not 
yet conc uded that it is the best solllt;on (wants to further consider a regulation). 

I thought you might want to look over an outline of the administratie scheme before our meeting 
this afternoon with the advocates (2pm in room 476). (OPl, NSC, DOJ, INS, us). Thanks. 

julie 
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Issue' 

Should INS be given authority ~Q hand.le lIuspension cases on a 
"grant or tefer" bi!lsis for E1 SalvadoranS, Gu~temalans, and 
Eastern ~urope~n5, or shou~~·the:B ~aSQS continue ~o be handlQ~ 
in Iftl!lligratiolU' .. Court, with those of .. 11 other nationalit1.e:'? . ,. 

Pac;kgrgundj 

Suspension of dep~%tatiQn ~~ str~~;ly a form of relief from 
~epertation, unlike other ~o~s of relief which ,1mmigratiQn 
Judges may qrant such as aS~'lurn, voluntary departure, or 
adjustment of status. Therefore, ;~ri~d1c~ion o~er ~uap~nsion of 
deportation bas always veste~ solely in the Immiqration Court and 

. i!.o ... %'~ of Immigrat';'l!!t'I A~~i!als . 

. Sus~l9nsion of deporU.tion ill ~ ~omp19,x and specialized area of 
immi9r5t~cn law. Determining ali~ibility for suspension of 
dep~r~Qtion involves we1ghinq various factors with regard.to 
whethe: the applicant has demonstrated 1 (or in some 
c:l.reU"'S~ances 10) years' continuous physical presence. extreme 
h~r~ship (or in Some eircumstances e~ea~~1onal and g~~rem~ly 
unusual hardsh1p), good moral. ~haracte:: and. a favor'able filxerciee 
of d~scretion'$,The issue of damenstrating .e~trem8 hardship, in 
par~icular, Ie'quire:; an IlNnir;ratiQn Judg-e to careful1.y "'sigh and 
ev~lullte ~ very wide v~riety of fll~tOrS, such as family tie~, job 
.kl11$, ~ie$ ~o ~he alien's country o{ nationaliLy. and health. 
In addition, Immi~rat1on Ju~qes, as independent aejudieato~5, 
must ult~mately determine. in their discretion. Ynether th~ alien 
\,ll.l:imately merits a qrant: of. suspen:sion of deporta~iol'l., ba.sed on 
numerous other factors such a3 servie~ to ehe co~munlty. payment 
of income taxes, and o~her issues ~hi~h go to ~he charac~er of 
~he alien. 

Dil5cl,l!;lsion: , . 

with the passage of Nica.a9u~n A~justment and C~ntral American 
Relief Act of 1997'(NA~), El Salvado£~~s, Guat~malans, and 
Eas~Brn Europ~~ns were per~i~ted to seek iuspens10n und~r the 
pre-IIR!RA standards as: sat forth· in thQ Matter Of Q-,7-0-, 
In~er1m D~cision #3280 (BlA 1996). ~hi19 this is a major 
benefit, ~hich will prooably permit many more ef them ~o achieve 
suspe~s~on,~han would under the IIBr~ standard, the groups which 
represent them have sought additional conces$ions from the 
Adt>:i.niat.ration i.n terllls of even sof~er s1:andards in applying 1:he 
doctrine and qui.cker or different precessing of individual. 
claims. 

. . 
" 
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Elr1ef1nCjJ Paper E'age 2 

The DQpar~Qn~ has made 1~ ~lear t~Bt there will ba no softer 
standards, HoWe?err in an attempt to meet the eoneern3 of the 
Administra~~on. the INS has proposed a proccQQral chanis. the 
transfc~ of the~e suspension cases to its Asylum Office f~r 
processing on a "9l:'ant or refer" hash. !~ is I~S r vl.eIJ that its 
Asylum Ccrps c~n. with.soms addit10nal tra1ninq, handle ~he8e 
eaS&$ qUickly 'a~d that this pro~osal w111 satisfy the 
Admi~~stration'S and the outside qroup~' desires for a procadural 
chang's. 

Eo1P. is oppes;ed to this p!'opcsal o~ several 9l:"Ound.3~ 

1. The INS Asvlum Office is not no~ handli~~ i~s case load in a 
t111'e1y f.,shion ... The ad.c.ition of iu .. t;ar e!lseload 
r~spons1b11i.tie·$ cannot l1el~ procellS1ng time1'rames in either 
are::!. ' .. 

2. It may be, fa:: 1!IOl:1i difUclllt to train INS .I\.sylo.lm Officers in 
this eompleK at~a of ~he leu quickly anc effeetiv~ly ~han the 
Se~vlca ~s$erts. In addition, it is h~rd to believe tha~ the 

f' :perviee can dci·,·.the training. publish r.ew requlat1ons, I!stabU.&h 
new .proc;edllres, hire new 5O"taf!. A.ru1 mO'/e ·the process more quickly 
at the S3m~ time. 

3. If the Asylum off~ce g~ant» & higher percentage of 
suspension eases, than ~n~ Immi9ra~1on cour~, our Qv~rs1gh~ 
cOl!llnittee ~Ul rai~", the specter of "Ci"tizenship OSA" and C:harqe 
thaT. INS is not t;aking adequate care .... ith the cases. I! ~h;; 
Asylum ofiiee 9~ants fQwer suspensions tha~ the Immi9ra~1on 
Court. both 1:he Ad:ninistra1:.ion And the NGO's 10Iill be upset. 

4. The tran.ef17r of ~his p~oclldure to INS will underline the 
stla~il11 sta'tusio~ these g:roUpa arod ml.\le.., the fil:j.og Or la"'suits 
ba.sed on both 9,isparate treatment anl1 lack of eQual P.r::>'t9ction 
under the law even more. likely. 

Finally, the C5SG for tOIR's ret anti on of 
in its enti~~ty is hoth clear and stro~9. 
following: . 

suspension jurisQiction 
It inl;luQQs 'the 

We have over 200 sitting lrnmi9raticn Judges, fltteen Board 
Membe:rs and C""er 100 Board staff who h ..... e!! be&l'l ha:ndl.1nq 
suspension cases and the intrieaeies ~f th~ suspension 
doetrine for years. In ~hort. ~e are trained and ready t~ 
handle th~7 caselo.d, a$ ~ell as baing the recQini~ed 
61xperts in.' 1:he field. . 

.1: 
',;i' ' 

~003 .""u ... ." 
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• EOlP. adjudications are clOne on a case-by-case basis by 
Immi9ra~lon judies and 9cs:d memb~=s who a~e Qnjo!n~d to 
decide ca.ses independently. Therefore, the1 ~ake ~he 
Oepa:ttillent fa.r loess subject to a. che.r;e that the [IQpartlnent 
has 'SOlUeho\l ~iqhtened or lQoseni!Q the stand;s;r;Q to sati,fy 
one group or another. 

,. I.ast y~ar, we 
asylum c:aaes. 
this y..,ar. In 
scheduling ~: 

ha.ndled Almost BO,OOO combine~ sU:PQnsion and 
We bave reem on the docket '~o d~ that: aga.in 

addition, We are currently expediting thQ 
a5y~~ casee, and C6n do so here a~ \lcll. 

OVerall, we believe =oth th.e CepBrtlEle:lt and the AdInini.st.ra .. 1on 
are best servAd' by leaving th16 funeUQn with EOIl!. I~: 1.$ both 
the more efficient and th~ more prudent ~lternative. 

i' 
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1. I have been working with the Town Hall people (Ann Lewis and Minyon 
heading the effort) on questions for the President and the moderator to use in 
Akron. 

2. Also today, Tanya and I met with folks from the PIR and Bob Shireman to 
discuss the agenda for the December 17th Board Meeting. The topic is K-12 
education. The proposed themes of the day are equity and excellence in primary 
and secondary education. They envision a more chatty format, with panelists 
taking questions from the audience and the Board. The proposed panelists include 
education experts (those who have promoted various models of school reform), 
students, parents and teachers from urban, suburban and rural school districts. 
These panelists would be expected to discuss the varying experiences of public 
education and the challenges that still exist (racial isolation; low expectations; etc.). 
Though they would take questions from the audience, they talked of scripting some 
questions or at least getting submissions from the group, and screening for 
interesting and relevant ones. 

They envision the second session as including a discussion of "promising 
practices" -- programs where schools or school districts have been successful in 
overcoming racial divides (in resources; expectations; racial segregation; etc.) This 
panel would include people who are involved in programs that bridge racial divides 
and education experts with different views on how best to achieve equality of 
opportunity for kids. 

This is all still very rough, but we are hoping to seem more concrete stuff 
(including names of potential panelists) over the next several days. 

3. I met today with John Goering (PIR) and Lisa Ross (DOL) re: the January 
13th Board meeting on employment. It is in its very early formative stages. 

Immigration 

1. We (NSC, WHC, Maria) had a meeting with the INS and Justice this 
afternoon re: the implementation of the suspension of deportation provisions of the 
new law as applied to Guatemalans, Salvadorans and Eastern Europeans covered by 
the new law. The advocacy groups have asked (1) for a regulation that provides 
for a presumption of "extreme hardshi "for all central Americans covered b the 
legiS atlon; an a Itional rovision that provides for a presumption of" ood 
moral c aracter" for the same group; and (3) that the process be handled by asylum 
officers (w/in INS; an administrative process) rather than immigration judges (EOIR). 
The INS and DOJ are very opposed to doing a reg., but have proposed a new 



" 

administrative scheme that would permit asylum officers to determine suspension 
of deportation claims. This would expedite the process for applicants, be cheaper 
(no lawyers), but would still allow immi ration review (de novo) if the applicant is 
denied by the asylum officer. It also seems to make sense because e ABC class 
members (who make up the bulk of those covered by. the legislation) are entitled to 
an asylum adjudication anyway, and the suspension process could be incorporated 
into that proceeding. The INS is going to give us an outline of their proposal, which 
will include an explanation of how different groups covered by the legislation (i.e., 
those who have been through the asylum process already; those who have dates 
scheduled before EOIR, those not in the system, etc.) would be affected by this 
administrative change. We should have that by the end of the week. 

2. Last Wednesday, Steve Mertens from OMB let us know that he was 
including a reform proposal in his passback to INS. Though INS had seen an earlier 
version of OMB's thinking a couple of weeks ago, we were concerned that INS not 
think that the OMB proposal was any kind of benchmark for our review, or that it in 
any way had the imprimatur of the EOP. We voiced these concerns to Mertens at 
that time. According to Scott Busby at NSC, Commissioner Meissner was 
displeased that OMB included a reform proposal in their passback, outside of the 
DPC process, and without further consultation with them. We spoke with Mertens 
today, and he informed us that Commissioner Meissner had informed the DOJ that 
it is inappropriate for them to comment on the OMB proposal while the DPC review 
is happening. 

3. Leanne and I have one more INS reform meeting to go. On Thursday, we are 
meeting with the second group of advocates (arranged by Maria) to talk about 
services (the other was on enforcement). By the end of the week, we will have a 
summary for you on the meetings that we have had. Our next step, we think, is a 
White House meeting on the reform (trying to get a sense of where people are 
internally) where we would also discuss how much we think we need to have done 
by the middle to end of December (thinking about whether we want something to 
be part of the President's budget proposal). We would next want to meet with INS 
on their own, to discuss options. DOJ has told us that the sooner we can make 
some broad decisions (whether the restructure within INS, within DOJ, pull some 
functions out, etc.) the better they would be able to tailor the Booze Allen 
(management consultants) review that they are about to start. J 
4. You had asked me to follow up on a letter that we received from the 
Carnegie Endowment re: employment verification pilot programs administered by 
the INS. Carnegie, et al was concerned about whether these pilots were being 
conducted with the appropriate concern for civil rights and privacy. I spoke with 
Bob Bach who informed me that INS has a RFP out to get bids on performing the 
evaluative function of the pilots. They will have chosen a winner by early Winter, 
with the hope of having the evaluation begin by March or April. The groups are 

Page 2) 



concerned that pilots are running now without evaluation. However, according to 
Bob, only one pilot (of 5) is operating now, and they are moving with the evaluation 
process as fast as they can. Bob has not been able to give the groups any more 
information on this effort, for fear of creating the appearance of impropriety in the 
bidding (i.e., the same groups that a,re asking for information on the process are 
bidding in response to the RFP; thus, if he gives too much information to one group 
on how they want the evaluations to be structured, they could be opening 
themselves up to a challenge on the fairness of their process) 

5. As far as I know, we have not reached closure on the Haitian issue. Is there 
something else I should know or should be doing? 

6. Leanne has been following up with Alan Erenbach re: battered women and 
245(i). 
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f::r .... ~ 11/24/97 07:17:56 PM 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: 
Subject: Central Americans 

Scott and Maria have arranged for a meeting next Tuesday at 3pm in Rm 208 with DOJ and INS to 
discuss how we want to proceed with administrative relief for the Central Americans --- i.e., 
whether to romul ate a re . or whether to proceed with uidance to the field, with no reg. 
INS OJ are opposed to a reg. Maria is in favor. I have yet to read the memo from the a vocates, 
but will do so and then take it from there. 



Record Type: Record 

To: Ron Klain/OVP @ OVP, Maria Echaveste/WHO/EOP, Elena Kagan/OPD/EOP, Kay Casstevens/OVP @ 
OVP 

cc: Peter G. JacobyIWHO/EOP, Ricardo M. Gonzales/OVP @ OVP 
Subject: VPOTUS/lmmigration Event 

As you know, on Wednesday (11/19) the President will sign into law the D.C. Appropriations bill. 
A small signing ceremony is scheduled to highlight the D.C. funding. But it would be a shame not 
to highlight and take credit for the important relief provided to Central American refugees also 
included in this bill. (The immigrants who will benefit most from the bill's provisions are located in 
Florida, Illinois, Texas and California). Does it make sense to try and schedule an event with the 
VPOTUS for sometime in early December to celebrate these changes and also the Section 245(i) 
relief prOVIded to ImmIgrants on the Commerce-Justice-State Appropriations bill once it has been 
signea I I believe there would be considerable interest for su resslonal 
Hispanic Caucus, Am a5sa ors fro e.\laot cOllntries ancLfrom..the grotJps in the immigration 
communoty. Please advise. 



q:::r:IT' 
tt·f'L~ Julie A. Fernandes f::!' ""~ 11/19/9708:03:33 PM 

! 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: Haitians 

Elena, 

DOJ/INS are willing to go along with prosecutorial discretion (holding onto OED in our back pocket; 
maybe more that subtlely) with a couple of strong cautions: (1) that we will likely revisit this 
decision in the Spring -- they don't think that the AG will go along with prosecutorial discretion past 
then. We will then have to decide whether to do OED or resume deportation of Haitians; (2) ~ 
OED may be more difficllit to jllstjfy after we haye pursued legislation. 

However, if we decide to recommend that the President do OED, it would likely have to be for a 
group larger than the Guantanamos -- it would be difficult to justify, for foreign policy reasons, 
deporting some Haitians and not others. 

Rob Weiner agrees that we will likely face this problem again in the Spring. He believes that we 
should think about whether we want to do OED now, and only get politically hit once (though if we 
attempt to later introduce leg. for the Guantanamos, we will still be hit twice). Rob agrees that the 
OED class would have to be larger, but believes that we could carve out something that seems to 
make sense. Scott is now leaning toward OED. He thinks that the AG will be vulnerable to 
attack by Rep. Smith if she exercises her discretion. When asked which group of Haitians he would 
like to do OED for, he first thought the whole lot (those in the country before Dec, 31, 1995). That 
is consistent wtih OED, but inconsistent with our limited goal of providing relief for the Guantanamo 
group. Scott then said that he thought that OED could be limited to those with final orders (they 
would not be deported). That makes the numbers tiny, and undermines the foreign policy rationale 
for doing OED. Oles only view is that OED is dangerous, and that they are unable to make the 
judgment as to whether the legislation is likely to move. 

We told DOJ/INS that we would have a final decision to them tomorrow morning. Though they 
were very vocal with their reservations, they are willing to go along with prosecutorial discretion if 
that is what we decide. I set up a telephone appt. with Rob and Scott for first thing tomorrow 
(8:301 so that we can finalize our recommendation before getting on the phone again with Justice. 
If you can do it, I think you should be on the call. 

Julie 
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DRAFT 

MEMORANDUM FOR THE ATTORNEY GENERAL AND THE DEPUTY 
ATTORNEY GENERAL 

FROM: Philip D. Bartz and John T. Morton 
Office of the Deputy Attorney General 

David Martin, Allen Erenbaum, and H. Bradford Glassman 
Immigration and Naturalization Service 

SUBJECT: Administrative Options Regarding Guatemalans and Salvadorans 
Covered by Recent Legislation and Certain Haitians Parolees and 
Illegal Entrants 

DATE: November 7, 1997 

I. Introd uction 

Over the summer, the Administration introduced legislation to benefit certain 
Central Americans who fled civil strife in their home countries and were adversely 
affected by recent changes in the immigration law. The Administration's bill would have 
provided long-time Nicaraguan, Guatemalan, and Salvadoran immigrants relief from 
deportation under the more lenient standards in effect before the change in the law. 
Congressional Republicans have since introduced a counterproposal that would provide 
amnesty for Nicaraguans and Cubans, and relief under the old standards for certain 
Guatemalans, Salvadorans, Russians, and other nationals of the former Soviet bloc 
countries. Neither legislative proposal would cover the approximately 105,000 Haitians 
living in the country without permanent legal status, including the 12,000 Haitians 
paroled into the United States in 1992 and 1993 after the fall of Aristide. 



Certain immigrant advocacy groups object to the Republican proposal because it 
treats Guatemalans and Salvadorans less favorably than Nicaraguans, and because it 
excludes Haitians entirely. The advocates have urged the Administration to take a range 
of administrative steps to address these inequities. With regard to the Salvadorans and 
Guatemalans, the advocates have requested administrative remedies that would achieve 
parity with the Nicaraguan amnesty. With respect to the Haitians, the groups have urged 
the Administration to take all possible steps to achieve permanent resident status for the 
Haitian parolees (and it'possible, other Haitian nationals). 

II. . Administrative Options for Guatemalans and EISalvadorans. 

The advocacy groups have urged the Administration to ensure that Guatemalans 
and Salvadorans receive relief from deportation at roughly the same rate as Nicaraguans. 
In practice, this would require the Department of Justice to administer the immigration 
hearing process in such a manner as to ensure that virtually all Guatemalan and 
Salvadoran applicants for suspension of deportation were granted relief. 

A. No Change. Viable. Under the more lenient standards that will apply to 
Guatemalans and Salvadorans under the pending legislation, immigration. 
judges and the Board ofImmigration Appeals have granted suspension of 
deportation at a rate of 75 percent. The remaining 25 percent may well 
represent individuals who are either ineligible or appropriately denied the 
benefit on discretionary grounds. 

B. Relaxation of Standards by Regulation or Certification. Not viable. 
The standards for suspension of deportation applicable to Guatemalans 
and Salvadorans under the pending legislation have undergone many years 
of interpretation by the Attorney General and the federal courts. An 
attempt to use the rulemaking or certification process to relax the standard 
for Guatemalans and Salvadorans would create an unacceptable 
appearance of preferential treatment. In addition, neither rulemaking nor 
certification provides a workable means of specifying neutral criteria to 
the same effect. Criteria such as economic stress, political instability, and 
flight from civil strife would cover many countries beyond Guatemala and 
El Salvador. Finally, as a matter of procedure and timing, rulemaking 
requires public notice and comment, and certification would not allow for 
assurances to the advocacy groups in advance of the decision. 



C. Prosecutorial Guidance from the INS General Counsel. Possibly 
viable. 

1. Direct Instructions. Not viable. A direct instruction to INS trial 
attorneys would raise many of the same difficulties as rulemaking and 
certification, while lacking the authority of a regulation or certified 
decision. Such a method would thus create even greater exposure to 
litigation by groups not similarly favored. 

2. General Guidance. Viable. Favorable indications in legislative l 
history or a presidential signing statement could provide a sound basis 
for general field guidance to INS prosecutors. The guidance would be 

. hortatory, calling attention to the evident intentions of Congress and the 
President, emphasizing the special circumstances of the Guatemalans J 
and Salvadorans, and encouraging the trial attorneys to consider these 
factors in their prosecutorial decisions. While not assuring any 
particular result, this approach would probably increase the grant rate 
without any appearance of improper influence or favoritism. 

D. Administrative Suspensi!ln. Not viable. Adjudication of suspension 
applications outside the immigration court process is possible but not 
operationally feasible. Administrative suspension would burden overtaxed 
INS adjudication resources at a critical time for important reforms in 
naturalization and other adjudicative processes. Administrative suspension 
would also require extensive rulemaking and implementation. 

III. Administrative Options for Haitians. 

The Congressional Black Caucus and a number of Haitian community leaders 
have urged a range of administrative actions by the Department, with a clear preference 
for options that would lead to permanent residence. 

A. Prosecutorial discretion not to place Haitians in proceedings. Not viable. 
The courts will scrutinize nationality-specific administrative action far more 
searchingly than nationality-specific legislative action, especially where the 
authorizing statute is neutral on its face. This option would risk considerable 
litigation by others not similarly favored. 

B. Preferential asylum adjudication. Not viable. The present asylum statute, 
neutral on its face, contemplates case-by-case adjudication according to 



objective criteria--among them, the showing of a "well founded fear of 
persecution" on account of political opinion. The Supreme Court has construed 
the phrase "persecution on account of political opinion," and has given content 
to the "well-founded fear" standard. Any administrative action amounting to a 
nationality-specific reduction in the asylum standards would probably violate 
the statute, and would in any case open the gates to political efforts to favor 
certain groups. 

C. Certification of BIA decisions. Not viable. Similar considerations 
circumscribe the Attorney General's review of decisions of the Board of 
Immigration Appeals. A decision of the Attorney General on certification 
must follow the statute, as construed by the courts. Although the Attorney 
General may make findings off act regarding country conditions in Haiti, it is 
unlikely that such findings could precedentially ensure asylum for large 
numbers of the Haitian parolees. 

D. Temporary Protected Status (TPS). Not effective. The Attorney General 
may grant Temporary Protected Status to nationals of a state in the event of 
armed conflict, environmental disaster, or "extraordinary and temporary 
conditions ... that prevent ... nationals ... from returning to the state in 
safety." The decision to designate a country forTPS must follow the statutory 
criteria, and must determine that civil unrest, economic privation, and other 
hazards have reached a level so severe as to pose a general threat to public 
safety. The end result ofa designation, moreover, is only temporary· refuge; 
permanent status remains beyond reach of the TPS authority. 

E. Deferred Enforced Departure (DED). Possibly viable, but of limited 
effectiveness. The prospect of a Salvadoran, Guatemalan, and Nicaraguan mass 
return raised foreign policy concerns sufficiently serious to motivate the 
President to signal his willingness, absent a legislative' solution, to invoke 
OED, an extra-statutory exercise of executive discretion, generally based on 
foreign policy interests (and carried out only by presidential order). The 
foreign policy concerns implicated by the return of 12,000 Haitian parolees (or 
105,000 Haitian nationals) to a fragile economy and political infrastructure 
might similarly justify OED. Although OED remains a possible administrative 
option, it does not confer permanent status, and should be viewed as a stop-gap 
measure only. Finally, the Office of ce al Counsel has raised serious concerns 
as to e propnety oDin this context. 



V. Recommendations 

A. Salvadorans and Guatemalans. We believe that both non-action 
and general field guidance from the General Counsel are viable optIOns 
with regard to the Salvadorans and Guatemalans. The considerable 
pressure from Guatemalan and Salvadoran advocates suggest the latter; 
general principles of impartial adjudication favor the former. 

B. Haitians. Failing a legislative solution, there is no viable, long-
term administrative solution for the Haitians. In the short term, we 
recommend OED, though questions of scope, legality, and timing remain 
to be resolved. In light of the concerns expressed by OLC, however, we 
believe it is both unnecessary and imprudent to reach a decision today 
regarding the Haitians unless events in the Congress leave no alternative 
but to commit to this course. In that event, we will need an opinion from 
OLC that is sufficiently definitive that the AG can advise the President 
that OED is available here. 



I: Leanne A. Shimabukuro 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Julie A. Fernandes/OPD/EOP 

cc: Jose Cerda III/OPD/EOP 
Subject: Central Americans-- 5:00pm meeting today 

I spoke with Peter-- he says that DC approps is supposed to come up this afternoon in the Senate 
and may get passed by the House as early as tonight. 

Our chances of getting Haitians and NJB are still unclear but looking less than optimal. In addition, 
it looks like there will be report language which will ask the Justice Department to use its discretion 
to give Salvadorans and Guatamalans an easier standard in their suspension cases (apparently 
Abraham favors this too). 

We need to decide our position on an easier standard for Salvadorans/Guatamalans and what kind 
of future commitment we want to make for Haitians who may get left out of this deal. The signing 
statement provides an opportunity for the President to say something on these fronts. Since he 
may be signing this as soon as tomorrow, Peter said we should meet late today to get these policy 
issues resolved. 

I'm setting up something for 5:00pm today in room 231 and inviting the usual suspects. 



.' 

STATEMENT OF THE PRESIDENT 

I was pleased to sign into law today H.R. 2607, the "District of Columbia Appropriations 
Act, 1998." 

I am particularly pleased that the bill provides sufficient funding to implement the National 
Capital Revitalization and Self-Government Improvement Act of 1997 (Revitalization Act), which 
includes the main elements of the plan for the District of Columbia that I proposed in my 1998 . 
budget in February. That plan, which was the most comprehensive plan that any Administration 
had ever proposed for the District, was designed to achieve two goals: to revitalize Washington, 
D.C. as the Nation's capital and to improve prospects for "home rule" to succeed. Congress 
adopted the Revita1ization Act as part of the historic balanced budget agreement that I signed into 
law last summer. Now, with this 1998 appropriations bill, Congress has provided the funds to 
implement it. 

The bill also drops several of the objectionable micro management and other provisions in 
the original House-passed version of the bill such as Federal funding for private school vouchers, 
the requirement to reopen Pennsylvania Avenue, the limitation on public assistance payments, the 
prohibition on Treasury borrowing authority for the District, and restrictions on the District's 
authority to make improvements in its financial management system. 

The Act continues to contain abortion language that would prohibit the use of Federal and 
District funds to pay for abortions except in cases in which the life of the mother is endangered or 
in situations involving rape or incest. The continued prohibition on the use of local funds is an 
unwarranted intrusion into the affairs of the District. 

In addition, the bill makes important changes to last year's immigration bill regarding its 
treatment of Central Americans. During my trip to Central America in May, I pledged to address 
the circumstances of Central Americans who were treated unfairly. In July, I sent Congress a 
legislative proposal that offered relief to these people. I am very pleased that this bill includes 
provisions that do just that. 

Most Central Americans who sought refuge in the United States did so because of the civil 
war and human rights abuses that plagued that region for many years. As I noted during my trip, 
I believe that the United States has a particular obligation to help these people -- not only because 
they and their families have now established deep roots in our communities -- but also because 
sending them home at this time would very likely disrupt the important progress these countries 
have made towards peace, democracy, and economic reform. 

Nevertheless, I am concerned about several aspects of this legislation as passed by 
Congress. First, I am troubled by the fact that it treats similarly situated people differently. The 
Central Americans covered by this bill fled similar violence and persecution; they have established 
similarly strong connections to the United States; and their home countries are all fledgling 
democracies in need of our assistance. The relief made available to these people should be 
consistent as well. 
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I believe, however, that the differences in relief offered by the legislation can be 
minimized. I am asking the Attorney General to consider the history and circumstances of the 
people covered by this legislation and its ameliorative purposes in implementing its provisions. 

I am also concerned about the plight of certain Haitians who are not covered by this 
legislation. Many Haitians were also forced to flee their country because of persecution and civil 
strife and they deserve the same treatment that this legislation makes possible for other groups. 
We will seek passage oflegislation providing relief to these Haitians early in the next session of 
Congress, and take appropriate administrative action while we pursue this solution. 

Finally, I believe that Congress should not have continued to permit the application of 
new, harsher immigration rules to other persons with pending cases. Changing the rules in the 
middle of the game is unfair, unnecessary, and contrary to our values. We intend to revisit this 
issue at the earliest opportunity. 



tlJ:~ ! J~I;'eA' Fernandes 
7.~,." (1/:. ... >0.. 

~.' 11121/9707:05:04 PM 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: 
Subject: Haitians 

Elena, 

Peter talked to Alan (Leg, INS). but has not yet gotten in touch with Karen (Leg, DOJ), According 
to Peter, Alan is persuaded of Peter's assessment of the legislative chances of a bill to provide 
some kind of relief for Guantanamo + Haitians, 

Scott and I then spoke with·John Morton (DAG) and let him know of Peter's legislative assessment, 
and that our judgment was that prosecutorial discretion was the appropriate strategy for us to 
pursue at this time, We also told him of Peter's judgment that we could possibly move this on the 
must-pass Bosnia legislation in the Spring, and the statement by Smith's staffer that this leg, could 
be a possible off-set (indication of at least some willingness to deal), Morton said that he sent an 
options memo to the AG recommending DED, but that he would share this new information with 
her, He also indicated that if the WH wants to pursue prosecutorial discretion, they would likely go 
along, We will know their definitive view on Monday, 

Julie 
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During my trip to Central America in May, I pledged to address 
the circumstances of central American= who were treated unfairly 
by last year's immigration b1ll. In July, I tran=mitted to the 
Congress a legislative proposal tbat offered relief to these 
people. I am very pleased that this bill includes provi~ions 
that do just that. 

Most Central Americans who sought refuge in the united States did 
so because of the civil war and human rights abuses that plagued 
that re9ion for many years. As I noted during my trip, I believe 
that 'I:he United states has a particular obligation to help these 
people -- not only because they and thair families hav'e now 
established deep roots in our commun1ties -- but also because 
sending them horns at this time would very likely disrupt the 
impor1:ant progre:ss these countries have made t:owards peace, 
democracy, and, ,economic reform. 

Nevertheless, I am concerned about several aspects of this 
legislation as passed by the Congress. First, I am troubl'ed by 
the fact that it treats similarly ~ituuted people differently. 
The Central Americans covered by this bill fled similar violence 
and persecution; they have established similarly strong 
connections to the United Sta1:es; and their hOIne countries are 
all fledgling democracies in heed of our assistance. The relief 
made available to these people should be consisteht as well. 

I believe, however, that the differences in relief offered by the 
legislation can be ~inimi~ed. I am asking the Attorney General 
to consider che history and circumstances of the people covered 
by this legislation and its ameliorative purposes in implementing 
its provisions. 

I a!!~ also conce:rned about the plight of c;ertain Haitial15 who are 
not covered by ~his legislation. Many Haitians were also forced 
to flee their country because of persecution and civil strite and 
they deserve the same treatment that this legislation make$ 
possible for other groups. We will seek passage of leg1slation 
providing relief to these Haitians early in the next session of 
Congress. and take a~propriate administrative action while we 
pursue this solution. 

Fin.ally, I beli'eve that Conqress should not have continued to 
permit the application of new, harsher immigration rules to other 
persons with pending cases. Changing the rules in the middle of 
the game is unfair, unnecessary, and ,contrary to our va,lues. We 
i~tend to revisit this issue at the earliest opportun1ty. 



I: Leanne A. Shimabukuro 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Jose Cerda IIi/OPD/EOP, Julie A. Fernandes/OPD/EOP 
Subject: immigration legislative update 

As of this evening: 

Central Americans-- Looks like this is back on DC Approps, which the Senate has yet to pass. 
Kennedy is holding the Central Americans piece to add Haitians and NJB. He is also trying to get a 
relaxed suspension standard (from "extreme hardship· to "hardship") for the ABC class, but will 
probably pull back on this. Peter is hoping yesterday's letter will give us some leverage with the 
CBC and Hispanic Caucus when the House votes on the DC bill. Timing on DC still unclear. 

245(i)-- The CJS conference is meeting tomorrow at 9:00am. The Senate (Gregg) is suuuposedly 
still holding firm on a permanent extension. Despite the strong House vote on motion to instruct 
last week, House conferees will be looking to compromise through some sort of grandfather 
provision. The current thinking is that a limited clean extension (2-5 years) of 245(i) is preferable 
to a grandfathering provision-- which we might be able to get after the extension expires. INS has 
been working with Abraham to get numbers on how much revenue would be lost through 
grandfathering. . 



During my trip to Central America in May, I pledged to address 
the circumstances of Central Americans and others who were 
treated unfairly by last year's immigration bill. I am very 
pleased that this bill includes provisions that do just that. 

Most Central Americans who sought refuge in the United states 
did so because of the civil war and human rights abuses that 
plagued that region for many years. As I noted during my trip, 
I believe that the United states has a particular obligation to 
help these people -- not only because they have now established 
deep roots in our communities -- but also because sending them 
home at this time would very likely impede the important 
progress these countries have made towards peace, democracy, and 
economic reform. In July, I transmitted to the Congress a 
legislative proposal that offered relief to these people. I am 
pleased that the Congress responded to my call for legislative 
action. 

Nevertheless, I am concerned about several aspects of this 
legislation as passed by the Congress. First, I am troubled by 
the fact that it treats similarly situated people differently. 
The Central Americans covered by this bill fled similar violence 
and persecution; they have established similarly strong 
connections to the United states; and their home countries are 
all fledgling democracies in need of our assistance. The relief 
made available to these people -should be consistent as well. 

I believe, however, that the differences in relief offered by 
the legislation can be minimized. I am asking the Attorney 
General to consider the history and circumstances of the people 
covered by this legislation and its ameliorative purposes in 
implementing its provisions. 

I am also concerned about the plight of certain Haitians who are 
not covered by this legislation. Many Haitians were also forced 
to flee their country because of persecution and civil strife 
and they deserve the same treatment that this legislation makes 
possible for other groups. We will seek passage of legislation 
providing relief to these Haitians early in the next session of 
Congress, and take appropriate administrative action while we 
purs.ue this solution. 

Finally, I believe that Congress should not have continued to 
permit the application of new, harsher immigration rules to 
other persons with pending cases. Changing the rules in the 
middle of the game is unfair, unnecessary, and contrary to our 
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tradition. We intend to revisit this issue as well at the 
earliest opportunity. 
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Leanne A. Shimabukuro 

Record Type: Record 

To: Elena Kagan/OPD/EOP. Jose Cerda IIi/OPD/EOP 

cc: 
Subject: Central Americans 

An update for tomorrow's 2:00pm meeting: INS was supposed to finally see the House language 
today, so we should have a sense of whether they stayed true to their original principles at 
tomorrow's meeting. The House Republican leadership is set to meet to discuss the bill this 
Thursday. Peter Jacoby seemed fairly certain that Haitians will be closed out of the Republican 
deal. Presumably, the leaders will also decide which bill to stick this on-- DC or CJS approps. CJS 
is a more problematic bill from our perspective, and would be further complicated if 245(i) doesn't 
get extended (House votes tomorrow). 

• Haitians: INS is preparing some options on can be done to assist the Haitians for discussion at 
our meeting. We should probably get a sense from leg affairs on how far we can push any 
legislative fix for this group at this juncture. FYI: the Hill meeting on the Haitian issue is now 
set for tomorrow at 5:00pm. 

• Unskilled workers: It sounds like the Republican deal on this is a moratorium of the category 
and grandfathering certain individuals. At our last meeting, State was asked to report back on 
the Mexico implications and INS was to find out which countries these applicants are coming 
from. We should find out how generous the grandfather provision is. 

• Communications: The President will be in Florida this weekend. Maria or others may ask 
whether he should say anything about any of this while he's down there. 

Thanks. 



The Honorable William Jefferson Clinton 
The White House 
Washington, D.C. 20500 

Dear Mr. President 

I am writing to express the support of UNITE, the Union of Needletrades, 
Industrial and Textile Employees, for current efforts to address the extraordinary 
circumstances of certain Central American refugees, but to state our concern about 
some elements of the proposed resolution. I hope you will keep our views in mind as 
you consider legislation on this issue. 

As you know, many Central Americans fled long civil wars in their homelands 
and were given safe haven in the United States under various temporary protected 
statuses. Most of these refugees have made new lives for themselves, raised families 
here and become contributing members of communities all across the country. Many 
have joined the ranks of our union and other unions. Under the provisions of the 1996 
immigration law, most of these refugees face imminent deportation. Because of their 
unique situation, that would be unjust. We have strongly supported special legislation 
to address their plight. The legislative package that is currently under consideration, 
however, includes some measures that we find unacceptable. 

We are deeply concerned about the inclusion of a provision that would 
eliminate the "other worker" category of employment-based immigrant. In addition to 
our belief that this is substantively poor policy, it also bears no relationship to the plight 
of Central American refugees. It represents a change in our legal immigration system 
specifically rejected in the 1996 immigration law debate. And using a carefully crafted 
bill designed to solve a particular immigration problem as a vehicle for major change in 
our legal immigration system would set a regrettable precedent. 

For the same reasons, we oppose the retroactive application of the 
"cancellation of removal" provisions in the 1996 law. 

Thank you very much for your consideration. 

171 0 Broadway 
New York, NY 10019-5299 
Te1212265-7000 

Si~ely, 
,r~I~ 
~ 

Jay Mazur, President 

Fax 212 265-3415CC: Maria Echaveste, Assistant to the President and Director of Public Liaison 
.UNION OF-NEEDLETRADES. INDUSTRIA~ AND TEXTILE EMPLOYEES .. AFL-CIO, CLC 

JAY MAZUR President 

ARTHUR lOEVY $ecretory-Treo5urer 

BRUCE RAYNOR E~ecutive VICe Prosidenl 

EDGAR ROMNEY E~<'CutiYe VICe President 
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.. Leanne A. Shimabukuro .. 
Record Type: Record 

To: Bruce N. ReedIOPD/EOP, Elena Kagan/OPD/EOP 

cc: Jose Cerda III/OPD/EOP 
Subject: immigration 

Ugh- I didn't finish that last email before I sent it. It must be Friday. Sorry. 

To continue ... Jose' and I generally thought we could live with the House Republican proposal since 
it serves our main purposes, even though it isn't perfect. There are two red flags: amnesty for all 
Nicaraguans (including those who have never had a case in the pipeline) and elimination of the 
unskilled workers category (10,000 visas). 

Amnesty. This administration has never supported amnesty, and there doesn't appear to be a 
strong substantive argument to give it to Nicaraguans over any other Central American group. 
However, the main person who would beat .us up on this is Lamar Smith-- and he's supporting the 
proposal. We can expect to hear members from the Hispanic Caucus and CBC complain that 
amnesty for this group is inequitable. - . 

Legal Immigration #s. The elimination of the unskilled workers category is another issue we need to 
feel out. Sen. Abraham is not too happy about this part of the proposal, but he may not oppose 
the bill on these grounds. This visa category doesn't tend to have strong support, but some will 
probably oppose its elimination. 

Another concern is that the House plan would sUbject the old standards for suspension and the 
4,000 cap retroactively to all non-Central AmE(rjcans/Nicaraguans who had cases in the pipeline 
(our bill wou;a have covered them). However, thiS group IS only a fraction of the total and the 
administrative remedy we were considering would not have covered them. 

The Republicans are really going out on a limb for some fairly transparent political reasons-- but as 
long as they are the ones making the case for greater leniency, it makes things easier on us. The 
general consensus seems to be that we stay away from endorsing amnesty and the proposal for 
now. We may end up signing it, but we should hold out to see if they will make more 
improvements to their plan. 
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Immigration scapegoats 

I t is an encouraging sight to see members of Con
gress willing to face up to an unintended l~
tive lnistake and work to ensure that fairness is 

restored. That's wru.t appears to be happening in the 
case of the 300,000 Latin American refugees who 
have been. in this cauntry since the 19805 and who 
found themselves squeezed by certain provisions of 

· the 1996 Imtnigr.Ition Refonn Act. These are people 
· who have not only been through some very difficult 
times, as civil war ravaged their' cauntries. but also 
people the vast m~ority af whom have bealme pTQ<- . 
dui;ti"" members afthis society. 

. An' arrangement brolcered by House Speaker 
Newt Gingrich is now in the works to allow. the 

· refugees Wbat they have always asked far-not per
rnisSion to stay. but simply a hearing before an jrnmi-

· grationjudge who will decide wha~ and 
· who has til leave. While the 1986 . ali act 

· . allowed them temporary refugee starus and the 
.' prospect of a hearing after seven years. of good 

.... behavior. the law passed last year capped the num" 
• . ber of cases at 4,000 each year and upped the ninn
; ber Of years to 10. Pnlblem: Ooce the refugees had 
· .. submitted their paperwork and ·their application 
• process had been started. they stopped "accumulat

ing" years (as far as the lmmigration and Natural-
· ization Service was concerned, atleastl. This meant 
'. that many got trapped at seven yeaI'S, Kafkaesque-
· ly unable to reach the now-needed 10, As has \leen 

· pointed out in editorials in this space, that is absolute
jynotthe way. the American syStem is meant to work. 

P.O\lOI 

W~~'j~ b-
. IO(J.-$S-'l CC 7. 

Some hard work by' Rep. Lincoln Diaz-Ba!art in 
the House and Sens. Connie Mack and Spencer 
Abraham appears Ul have paid off. Ree: Lamar 
Smith. who chairs the subcommittee responsible for 
the 1996 li;gislation, has agreed to a solution as far 
as the Central Americans are concerned. While Mr. 

. Smith rejects any notion that the there is a question 
of retroactivity involved here. lie has offered w.£ve . 
Ni~WhOarrivedintheUD1i1idst:ates re 
De~$ green cards. Salvadore'W;s 'md 
GuatemataDS Will get a lll§Illlg aCCOl'<fuli to 319116 
rul.£2,. . . 

That's the news· The 

while 
Cenr:aI Americans, 

sy!<tem know that our political leaders take thatfaith 
seriously. . 

, 
.i 

1 
\ 
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" Leanne A. Shimabukuro 
" 
Record Type: Record 

To: Elena Kagan/OPD/EOP. Laura Emmett/WHO/EOP 

cc: 
Subject: MORE CHANGES PROPOSED 

I just got called from Maria, Scott B. and Rob W. who want to further tweak the letter. I've bolded 
their suggested changes. 

We've just seen language to expand Nicara uan-like amnest to Cubans, so I agree that we should 
change t e re erence to distiguishing among nationals to be broader, as proposed. However, their 
other changes make the tone more negative. I told them about your and Peter's concerns about 
being too negative when the deal is so close to being finalized. However, they seem to think the 
deal is not in any danger of exploding at this point, so we should be on the record for strongly 
advocating for equitable treatment. 

I'm trying to reach Peter to get his read on these changes-- I'll let you know what he thinks. 

D 
HAITIANS.L 
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FROM NnT. 1 MM. FORUM 

PRESS RELEASE 

le.27.1997 17:54 

"'U«-~62-?412 

THE $ALVADORAN-AMERICAN 'NATIONAL 
I 

i NE~ORK -
FOR MORE INFOR~ATlON, CONTACT: 
Pedro AvllGs I 

POR IMMIiDJATE ELEASE =~~:= i' 
Salvadoran nd Guatemalan Immigrants Demand Equal Treatment from the 

I Republican Congress 

~ nc, oJ,ber 16, 1997- Tbe Sslwdaran-AIIIEC'IQln Nallonal NetwlUt( (SANN) IlIld CoDgl'llSSblall 

LuIs Gutt'"'" <D-m)wIII hold a rally and pI'I!SS (Oatennce on Tuesday, October 28. 1997 at 12:30 p.D>- In tho 
I , 

east steps of the u.s. fapftal to domand equal and fair IrelItmsnt f .... approXImate"" l~O.OO Salvadorao "lid 

c.teDl2llaD ImDdgrJIs tadng Wlcmatn ImmIgI'DtIan status. The mobllbatlon comes aflclr ColJI!I'8SSmon 
, i . 

LlllcoJo Dlaz-Balort j-FL) and Lamar SmItII (R-TX) 1181'- 10 IDlI"odlicelog1slaU"" tIuIt would graIlt allJlleS1y 

to Nlearaguaas III lhJs·etIUIIIry before D_mb<o' 1. 1995. SANN wd .... domaad tIuot It a ..... a:s1y Is 10 be mllde 

....nabl. to N~ • It should aI-"'l be IDBdo • ...nabl. to Guatemala ... and Salwadorao lmmlgnuts ... We 

<aIJ IIpOIl CGlljjl0_-t. DJar,..Balart and SmIth to recttty tho ogreemeuf aDd be flllr to ODe group without beIft8 
I 

unfair to allothor. ~dOl1l.Q and GuatemaJans lind them:sel_ III the _ ,sltuatloll as tba N""" IIg1IIllIS. We 

dfIDBDd to be tn>ated rualJ;Y~ said 0saIr Cha..s.., • spokaspersob fa<" SANN. Th. laaguage or tile pruposed 

leglsbolloll, ~oJl Is stht III draft rorm, &MIllis Nlcaragnans 8tDJ!8StY. In turn Salwdol'aII JnuuJgr-ants IUld 

Caat~ who eDt tho COUDIry bee"..., 19510 Would ~ ~~ to pursue permanent re.sld_ throllllh 

tase-by-ase sasptlllSlo of deportation beariags. 0thB I_I mobllJzatloll ~ take place Ia HoostoD. Las 

All801es, lho SOD Fno" Bay A.rea, Bo.ton oDd Now Vor!<. cIties WIth til. brgost conoonlntJoru: of Central 

Amerlcalllmll!lgrHts. i SANN Is a nmbr.U. argalllzation of 20 grass-f"OOt or-gaDlzatloIlS that prowtde social and 

.dwcac:y senkes 10 ~DtrIIl AmerIcans UwIng In tho UDltod Slates, 

I 
I 
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o . 
Leanne A. Shimabukuro 

o 

Record Type: Record 

To: 
cc: 
bee: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPO/EOP, Jose Cerda III/OPO/EOP 

Subject: Re: immigration If4) 

I heard about the bill yesterday-- my understanding is that it gives amnesty to Nicaraguans and 
gives the case-by-case process under the old rules to the rest of the Central Americans. 

Bruce N. Reed 

~
"' •..... 

'".,. ' 

~··r·+L Bruce N. Reed 
~'T' -~ 10/10/97 10: 18:34 AM 
~ 

Record Type: Record 

To: Leanne A. Shimabukuro/OPO/EOP, Jose Cerda III/OPO/EOP, Elena Kagan/OPO/EOP 

cc: 
Subject: immigration 

Congress Daily reports this a.m. that Smith and Diaz-Balart have reached agreement on legislation 
to give legal permanent residency to Nicaraguans, and Guatamalans and Salvadorans to apply on a 
case-by-case basis under the old rules. Is this true? Are we satisfied? 



~ 
t-:t+~><>- Bruce N. Reed f::r' < •• ~ 05/06/97 01 :49:39 PM , 
Record Type: Record 

To: Elena Kagan/OPO/EOP, Leanne A. Shimabukuro/OPD/EOP, Jose Cerda IIi/OPD/EOP 

cc: 
Subject: Immigration 

Sylvia is out of the country, but not out of reach. She called to say the President wants to 
aggressively pursue solving our Nicaraguan problem. He's not going to say anything about it on 
this trip, but he would like us to look into how we might try letting 100,000 illegals in for the next 
3 yrs. Sylvia said members on the trip were pressing him In this direction. -Can we set in place a process to advise the President on this and any other ideas he might come up 
with over the course of this expedition? Sylvia thought we should give him advice next week if 
possible. 
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THE WHITE HOUSE 
THE PRESIDENT HAS SEEN 

07-I,{ --'11-

WASHINGTON 

~ July 8, 1997 

FROM: 

SUBJECT: Central American Migrants 

cor:J-r. 
1> ... :) .. '" 
.z.,lv... v'c.sfe. 

H;tI~1 
R .. ..% 
{4..fr 

':::0.5 

Sandy Berger, Maria Echaveste, John Hilley, Bruce Reed and Chuck hff recommend in the 
attached memo that you approve a course of action to provide relief td Central American 
migrants affected by the new immigration law; The strategy includes /ulministrative action to be 
taken by the Attorney General and proposed legislation. Executive action by you would be held 
in reserve in case the legislative effort is unsuccessful. Sandy et. aL ~eek your approval as 
soon as possible so as to permit Hill briefmgs on the legislation to ~ove forward. 

Background. As you know, the immigration law severely restricts th!: government's ability to 
suspend deportation for aliens who have resided in the U.S. for consic\erable periods of time. 
This greatly affects Central Americans who entered here in the 1980s.i Two groups are most at 
risk who had been authorized to stay: I) roughly 40,000 Nicaraguans Who the Reagan 
Administration from de nation while DOJ reviewed their lum lica1ions the 
progmm ended in June 1995; 2) roughly 190,000 Salvadorans and 50 00 Guatemalans who were 
protected from deportation unCter Ii court settlement Under the old n4es, roughly 120,000 in . 
these groups qualified for suspension. Under the new rules. only a frai;:tion will be eligible. 

Course of aetion •. Any long-term solution to the problem will requirQ legislation, but there are 
some administrative actions we can take now. Administrative: the Atkomey GeneraI will: (i) 
announce temporary steps to ensure that any migrant who woUld havei qualified for suspension 
under the old rules would not be deported; (ii) announce her review of the "stop-time" decision 
by the Board of Immigration Appeals - a provision in the new law sa1d that time spent in 
deportation proceedings did not count towards the residency requireml=nt and the Board ruled 
that the provision applied retroactively. The AG's review of the deci~on will be applauded. 
Legislation: Our proposal, which will very likely receive bipartisan sqpport, will restore 
qualified migrants to the status they had before the new law. Execu~e action (to be held in 
reserve): you have available to you a presidential grant of deferred enforced departure (DED). 
DED would protect qualified migrants from deportation, but it is onlyia temporary solution (18 
montha) and does not offer naturalization or permanent resident stalllii and could be revoked by a 
future President. In 1993, you used DED for a portion of the Salvadotaru;, in the hope that many 
would eventually qualify for a change in status, but the new law chanted the landscape. 

YoW" advisors recommend lhal you aUlhorize the administrative stepsjand legislative effort, but 
d DED in reserve to see if the legislalion moves by the August rece.rs. DED will be mentioned 

p . ately to some Members. Rahm concurs with the recommended co~e of action. 

__ Agree __ Disagree Discuss 
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DIlAI'T 
7/9/;17 10:1Spm 

The H:morable Newt Gi ngric:h 
Speakcr 
Unite~ !>tatee HO'Jse of Representativea 
Washington, D.C. 20S15 

Dea~ Mr. Speak~rl 

P.3/6 

::: am plllBsed 1;" submit fnr your immcdi .. te <.:une:ldcration alld 
enQctment the "Ilnmigration Reform Transition Act of 199~' This 
lcgialativliI proposnl is denigned to ~~3ure th&L the complete 
transition to th~ :law eanc::llation of removal provisions of the 
!lleg~l IrnmigrlOt·ion R.eform lind Immi!i'r .. nt Respullsibilit.y Act of 
1:.196 (IIRlRA) r.an I:>e accomplished in II fair and equitable mllMer 
consisteut wit.h c;.ur law !'!Tlf'-'reemQI1~ noed ... ema national security 
int.erests. 

This l£!gislation provides a better trans;,tion to the /lew 
rules applicable to immi gration :n:~ief fO:l:m .. rly Jcnown aa 
suspension of d~po:rtation. In pl1rticul.ar, it avoids any 
unfairness t·hat could r.om .. from ~pplying ,,~w rules to pending 
eiise~ invo1.ving individuals whu have long ties to the United 
Stat.es. A1.so. i.t re"'~gni% .. s the continulllg effects of 'special 
legltl meAsures taken by my pr'edecas6ors; o\rer the letst decade with 
;t'eSiard to those CenrTl!I.l Amerlc~na who ""tered the United St:ateS 
ill the ~980s 1:1 response ':.c civil ... ar and political persecution. 

,/ '-These meaBU,..".. - - thfO Nicaragua" R.evicw Program whic,h, ·.lnder 
succe';Siv6 administratiO!lt; from 11l8S to 1995, prott1ctl!!!d roughly 
40,000 Nicaragllnns from deport;"t:ion while their CCl6'!S loIere under 
rl!!!view &:"lc:1 the Am&rical) BaptiRt. Churoh y, Reno litigat i.on \(hioh 
reslJltEid in a , 990 cou~'l: :J~t:tl~m~nL protecting roughly 190,000 
Salvaaorans and 50,000 Guatemalans -- would be e[fec~ively 
nullified unn~r tho wlduly reBtri~tive rules of I!RlRA. Such a 
result would ~ome at Sireat cost to families, ouJ:' communities at 
home. and 0"" international int ... n:st;f) t.hroughout. the Americas. 

This J"!),i"lat:1.Ol1 will delay the effective dat.e of IIRIRA'g 
n~w provisions so that pendin~ immigration caseH will continue to 
be considered And decided under tIL .. olt!. suspension of deportation 
ruj.es as they were long lmown prier to April 1, 19!17 while the 
new law wouln apply fully to cas*~ oommenced after that date. 
This le~islation, of course, dictates no particular outcome of· 
any case. Evr:""Y app1ic.,tion f.or bU6pen:;ion of deportation or. 
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ca.ncellat:ion of removl1l mUCL "till b .. oon"idered on ,.. ""B'!>-by
c::asa bil~ili by an immigra1:ion judie. It simply rp.stOJ~es a fair 
0ppuL'L .. ,,:i.ty fo. tho'!'" who .. e 00,300 hOi,,€< 10119' b .. ,m in the sy"t:. .. m or 
have at!'!er d.emonstrab;e equities, 

Under the old. sllspension of deportation L'ule$. immigration 
re1ie! co .. lu 1>. ",.antecl. in the discretion oJ: an immigrOltion 
judge, to an ~nd1vidual ... ho had been pre6efl~ in the Unite:d States 
for seven y ....... ". lihC'wed good moral ch'lrQot,u'. and den,o""t:.~· ... ted 
that deportation would cause r;xtreme hardship Lo,the individual 
or to a SpOUIIII, ~." .. nt ol"ch;1d who W"8 a United St~t .. ~ <::iti,2Qn 
or a lawful permllnent resident. llnder the new law, thl! !zj.l'o:,mo.s 
for rclier were signlrj,<.:.slltly na.rOlolod ill 1:1010 way .. , Fir::;t, Lha 
ind1vidu;,.1 muet show continuous phy9ic~1 presence :for ten yeanl, 
Second, the: ha:nl.ship t.hal; IIILl,;L );. •• d,em;>n:,,:rated m:.6t be 
"exceptional ilInd extremely unusual." No longer 1S hardship to 
the individual ;:;.lone relevar.t.. Thill legi:!lal;iol1 w i,11 e.pply t.hc:Jo 
new standards only to new cases. 

In addition to continu~n3 to apply tt.e old standards to old 
caseo, it exempt-II thece cases from 1.11", ..... w 4.000 an,m,,), ct'£> on 
the number of euspensions of depo~tations (renamed cancellations 
of removais), It. also exempts trom l;1:1e CIi., "''''" .. " of batter",,, 
BJ,)OUS,,"S and children who receive cancellation. Finally, the 
1~9islation extend5 to Ali indiviQuals included. 111 LIl" 1990 ~ 
s~LLlemellt the sul:stantive stundi!lrde: (e,g., seven yeiirs 
co~tinuous physio~! presence, cxcreme hardship) pr~vlu .. tiLy 
available to suspension applicants whether or not they were 
formally placeci ill proceedings prior 1;0 April 1, 19.9~. Tllu"" 
individual,.; whose time to move 1:0 reopen their case fo110\";'ng a 
removal order may have otherwi6e elapsed arc gran~ed 180 days ill 
which to do au. 

My Administr'atioll is committed to working witn you for its 
p.nactment. If, however. we are unsuccessful in tne goal you llml 
T share of JUS1: anu proper action, I am prepared to UGe my 
inherent foreign policy authority to take additional available 
administ.r.at:.ive s1:eps, including [oonsidering) II. grant of :>cferred 
Enforced Departure which would provid~ time-limited protect1ono 
trom deportation for qualified iudiv1d'.lals. Enactment of this 
legislation enE'\) r.tlS a smooth tnt!lsition to the IU.!.! 
implementlltion of TTRIRA a.nd prevent\; hElL'sh and avoidable 
l-p-sults _ 

! ~rge the prompt and favorable consideration of this 
1egl,slative proposal by the Congress, 

Will iam J. Clinton 

The White House. July. 1997 

., 
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THE: WHIT!!: HOUSE: 

office 6f the ~roog Secretary 

For Immediate Rp.leElF.lE! 
July xx, 1~~7 

]Y2AFI 

"Immigration Reform'l'ransitioTl Act or: 1997" 

FACT SHEET 

The President coday transmitted to thp. Congress. a 
legislative proposal eIltJlo1",<l 1.:1" "Immig1'a::ion Reform 'I .. "'naition 
Act of 1997." This legislation provides a n~eded transition for 
certain perElons wit:h immign.tiu;o .nu"",,,,,Hngti b&gun b.fore the 
1996 immigration law took effect but stiJ.l not yet tinally 
adjudicate",. Tn:!:5 proposal will elimimtc.., "'ppli""lolull ,,[ loll"; now 
rules, effectivc.April 1, 1997, to persons requesting suspension 
of deportation berore the new law took effect. It will o.VU."U lobe 
unfairness of applying certain new ru:es to pending imrroigratlon 
cases, and it recognizee tne continuing effects of special 1ego.1 
measures taken over the last de:~de concerning Central American 
countries that were ~hen mlrecl. in civ!l war, 

Unde. this iegislation, app1icant:s tor 6uspen51on ot 
deporto.tion who were in the administX-lltive pipeline before April 
1, 1997, will be requireci to meet ::he s~andard9 that: applied. 
prior to the effective ~ate of the new law. The new law 
significantly tightens the cr!ter1a for suspension eligibi11ty, 
whIch 1s appl'opriate for newly-Hled requests, but undl.:ly harsh 
for clllses filed pl'ior to April 1, This legislat:ion will fulfill 
the Presidtlnt's promise he made during his May, 1997, trip to 
Central Ameri<:" loO con'ect that inequity. 

Under the new immigration l"w, immigration judges only may 
award a total of 4,000 gra:lts uf liIt.lspemsion l;'er year. That 
ceiling only should be applied to requests fl1ed after the new 
18 ..... cook effect. The "Immigration RefoL'ul '!'ran:oitioll Act of ~997" 
wi 11 "nsure that deserving requests fDx' lIuiI.p",nioion - - including 
those by cert.~in battered spouses and children -- filed before 
April 1 wi 11. flCt: be denied because of the Clip. 

In addition, the legislation will: 

P.5/6 

Clarify that r.he prov:i.siDn of the 1~96 immigration law 
requiring a suspension 8pplicant to have satisfied the 
physical presence r~quirement before INS instituted 
de~ortation proceedings against that individual only ~pplies 
to cases filed afte~ April 1, 1997. Persons who reguested 
sUBpension berore April 1 will be able to count che1r 
physical presence in thi;! united States after INS be9an 
depor:ation proceedings against them. 
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specify loll .. t a'll membl!u:e of the long"tandin!,) class a('1:. ; nn 
ca.se American Bl\pt i ffit. Churches v. Ihu1'lw.lU:Sl! (the z.ac. 
claDs. which. Lilt! Fe"'!'''''' govern:ncnt catth," in 19S11) who 
request su~pen6ion of depOTC&tion will be judged by the prc
.April 1 ataml"L'd&. 

\.live persona wlLh f1nal orders of deportation 160 days to 
file a motion to reopen the.i,;- proceedings to n"<;!l.leat 
suspens1on. (curr~l.L.l.y, .1.l';h motione gcncro.l1), must b" 
filed within 90 days of the date an order of dl:!PQ,(tation 
becomes f1nal.) . 

P.6/6 

. This legislatl ve proposal ",Hi help e·nS'Jr·C that the 1996 
imlll.ig'ration law will not have an unduly hElrF.h eFfect on those 
indiv.i.duals ... ho t.ave made vital oont.Lil..>ution" t·", t,heir 10col 
c011lm'.m.i.ties here in the United States, while putting down deep 
roo1.:S ill our Nation &nd abid.ing by OUt· 1,,"'~. We rrn,,,t cO:'l!:inuc to 
combat illegal immigration ""hile facill tating legal immigration. 
But we must. do so with laws :'l1at are hum"" .. bolle coml?"I5'J:'onat~. 
The "Immigration Reform Transition hct of 1997" will finet:une the 
H96 h.w BO that it achieves bot.h goals appI·u!',·i."tely t\n~ 
<,:1 early. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: James J. Jukes/OMB/EOP, James C. Murr/OMB/EOP, Peter G. JacobyIWHO/EOP 
Subject: DRAFT BILL - RE: Suspension of Deportation (for Presidential Transmittal) 

By now you should have received for review a draft bill related to applicants for suspension of 
deportation. 

Background 

. Prior to the enactment of the 1996 immigration bill, suspension of deportation could be granted at 
the discretion of an immigration judge to aliens who had been present in the U.S. for seven years, 
have a good moral character and demonstrate that deportation would cause "extreme hardship" to 
the alien, or spouse, parent, or child who is a lawful permanent resident or U.S. citizen. The 1996 
immigration bill tightens the standards for relief from deportation by requiring the alien to show 
continuous physical presence and good moral character for ten years and to demonstrate that 
removal would cause "exceptional and extremely unusual hardship" to a lawful permanent resident 
or U.S. citizen spouse, parent, or child. In addition, immigration judges are only permitted to grant 
relief from deportation in 4,000 cases per year. The new standards for suspension of deportation 
became effective on April, 1, 1997. 

Summary of Draft Bill 

The draft bill would apply the old standards (pre 1996 immigration bill) for suspension of 
deportation to cases that were in the administrative pipeline prior to April 1, 1997. In addition, the 
cap of 4,000 cases per year for deportation relief would not apply to cases in the pipeline prior to 
April 1, 1997, or to battered spouses and children. 

LR will be preparing the draft bill for Presidential transmittal early next week. We therefore will 
need your comments on the draft bill package today. 

According to WHLA and Justice the Attorney General will announce the draft bill in press briefings 
being held today and tomorrow. 

WHLA has also notified LR that Justice is preparing a letter (for expedited OMB clearance and 
transmittal today) from the Attorney General to SpEiaker Gingrich laying out the different types of 
administrative relief and an explanation of legislative alternative that the Department is pursuing or 
considering with regard to suspension of deportation cases. 

Will keep you posted on any further developments. 
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Proposed Amendmentl Rc&arding Suspension of neportation . 

B,n:4,i-olll lll 

This legl~lallon provicll:l a better tnlr.sltion to the nlN' rules appJi"-blc to relief 
fonnerly known as suspension or dcporalioT). In panic .. l ..... it ovoids tl1>y Unfllinlftl 1I"lt 
could c:ome from oppIyinll new rules 10 pendilllJ casel. and it rec:osnlus thD c:onlinul"i 
./fec1S of special lela! IDClllllf" I&""n OVIQ' !he III$t deeade with I'Olll1ld to Central 
American c:ountriCi then mired in civil war. On the other hand. it doBS no! provide for an 
aIIUIeJtY - inStead it mmly Pl'Oviclca.thallpplioant's for IIwpcnlio!\ Of deportation who 
were In the a4mini$tr"a1i~ pipeline. as herein deseribed, mWl eonlin\le to ma.t tho 
·lilalld~ that applied before: the 19961mmiaration reform law look etr~L 

Under previous law (former ImmiputioD end Nationality Act [INA) § 2A4). 
5usperll.l.on c:ould be grantf;d, In the dl5Cletion of lIIe imndgratJon judie. 10 an alien. who 
has been prcSIIlnt in thc United SlaW fnr ~ )'CIlI. show, ~oDd mornl character, and 
dcmonSlrlltes thaI dcpo:tatiQn would OIUSO "elIlrEme hardahlp" 10 tilt: illit:n Dr to a BpOIlSoIl, 
parent. or child who Is IIlawftll ~ ..... nt rwidllllt or " 'U.s. oltlzj)n. Undt:r IIIncnwnlnll 
adopted. by the lIIeiBI Immigration Refurm and ImmiiflLhl Rcspoll£lbjUty Act [DRlRA]. 
!ho JI,Ib'lantl"'~ standards &Ie s;;lIlJlhlarably ll,htellQd for Ibis foll~r.· IlDW ~1I11cd 
"caneellation of removal; !NA § 240A(b)(1). The ILlien must ¥hCl'" tt:n yean of 
canliJU.ious phY$ical preKn~1: and good moral chuacter, Illd must demollBtratc that 
removE1.l would cause "exceplionalll1ld oxtremely un\lsual hudlhip" 10 a lawfllll)' rcaldent 
or U.S. c:itiun SJlOU5e, pDNlIt, or cl:.ild. HlI'dship to !hI alien :"'ono Is n(l lonlJel rclt:Vanl. 
Tholq tighter standv~ IIPply, nowoyor, only 10 removal ,as.:.; InlLlauld un or aft;r lhe 
effective date of Title tIl-A of URlRA. April I, 1;97. CU~ initialed earlier may lull be 
d.,ided IUIdtlT the previous sevcn-ycu suspension ~taJ1\IBrd. 

IlRlRA also iml'C'scd 1\'1'0 other reslrictions on this gt:ncral form of relief, 
howllver. and bo!h havo been AN,I;,..j to pending IU$p,rv;ion ;,.,05 os well' 

fI) nStqQ=lj,"e" rule, 'UlldCl pn:.lIRlRA luspc:lUlon NI~, an incliyid.ual 
could continue: Bocruing time IOwarcI the nlcdcd IIBVen YC8l$ al\er 
deportation prQ~cedin~s bad cummenced. INA § 240A(d), added by 
mUM. adopu t n~w "Itop.time" Nle. which require. !hat the roqul~itc 
period be achllVed before the charging doaIment 15 &;rved. The Board or 
Immigntioft App.al, oonrtrued IIRJRA f 309(e)(5) AI makillJ this rule 
applieable a.! well to all ""$;' wll= lh. gran! of 5u5penaion WI$ nol final 
on the: daLi: "r ""~tmCl/lt. MUllal' 0/ NJO, In\. IllJc. f# 3309 (BfA PeblUlry 
20,1997). 

(2) Annual ClP. lNA § 240A(e) end I1RIRA i '09(c)(7) ift\po~ .. an IlIIftUGl 
cap of 4000 onlhe tOlal of .utpenalonlllld o.lijllatmcnll plus cBm;eJlationr 
lind lI<'ljuftmentl in any ilvclI tillC:a1 year, bc,inninll wilh I'Y 97, whiCh 
belln on October I. 1996. one d.y afler IIRJRA', enactment. This 

. l"lmc;diall: Ilppli~ll"" to lOSS os In !he pipeline, whic;h arc still ·adJudicated 
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under Ihe previous iWilper.wion Nles In most respects, hu caused 
disruption In normal ~u~ I'ro,,"~ill!; in Iho Immigration COUlU because It 
lIuddenly Imposed II qllalllitative limit on what hac! previously been 8 
pwoly qualitative dl:\crminlillon, in.sup.hly administered in 
d~nrrallzed fuhioll by ovc:r 200 Immf~ration judlles. The rrohlp.m hu 
bocri pJltic:ufNly BCI/te be~aUl~ the Imposition oftha !;II' coincicl=d willi I 
hisher volume or ''''6pension epplla!lOlLS. owin,. inler alltl. to 
developments in lon8-llIIn<llnB ctw-actiCln IItiption, especiBlly A"",./call 
Bilpllst Churches v. TlJlIrnbllT!h, [ABC) (lIC!tIt.ment lli\'eomoDt reached in 
1991) and to the pwilli ollt of the Ni;ansguan Review J'ro~ initiated 
by the Reapn Adminisltlllian, 

CtllleHi duo/pdt", ~ft1'e "IFI,ndlllrllu 

The IIroposed amenliment& arc meant ID eliminate any $i'Uuably retroactive 
application of the ftew rule~ aovemina suspenli01l-lYPC: relief. Ca.~e~ in The pipeline 
would <:oonl.\nue to be dooided IUIder the old auspcnsion niles in all respectS (this includes 
aU euu ~vio.wy 1;O"9r.d by the NiCllni""" R.vlew ProjSf&l\'l). While new. pDSloAprll 
1; 1997. cases would be iovcmc4 by the new standards adopted In IIRIRA § ~40A(\l). 
Im,ludln, the 61Op-tlmo nJlc Wilt the I\llnual cap. Also. In rocognition of thl: IPcchll 
clrcwnstance or the ~r:;OIl5 ~ovo~ by the BlI8h AdmlnlstraLion's &tu\<:ment of the: ABc.: 
lfdgatlon In 1991. the propoled amclldnlCl1l!l apply to 51.1di p<II1Ons the pre-April t NIta. 
These 819. in e!fcct.. "pipeline" CRIeO, A"rJ the Bmuclalant Ipeciflolllly mllllc1 .. ~" th.u.1 lAair 
relief application$> be jlld~cd under th~ culicr substanl1ve $W1d~s. None of th' 
unenclmoma. hr>~YLr, di':\bl~. thai .n1 Qf Ihe alT'~I=1I p_niOn5 5haIJ be gtanloci relief. 
EVlry IlJIpllcltlon for 5uspon~inn or e~~eIl3tion mWit stili be con&ideml, casc-by-case. 
by an inlmiption judge, 

SEstipn !fa). rhia SllbS~lion wncnds IN .... § 240A(e) 50 that \hI! atItr11ill RP sct 
forth there applies only to cues cornmt1lccd 111\" APril I. 1997 (where the.ppli~blc 
relief i» Cl&1lI;clhllion or fllnlovuI, with Its 10 ycu Ind hiGh~r hardship roquirementJ, 
rather than IIIspCJliion of deportation). The amendmenl ex""'pts ftom tha ''''P pre-April I 
cases ($uspension cues) II wcll as battered SPOllSCS I\lld children who receive 
oanoellation ~nder the apocial rules of240A('I)(2). 

Section ICbl, The repeal or lIRlRA f 309(e)(7) simply makes thaI. section 
con$laent with seclion I (a)'1 removal of the cap from pre-April I Clles (beRU&B a cap 
thlt covers suspension cases was M' forth both Ihere I\lld In INA § 2401\(e». ne ~cal 
of mUM i J09(c)(S) makes It ;lear thAt the "o~time rule .~Ile, only 10 "CllUl<:eIlIl!lon 
or romoval" relief (Inltlateel on or after April I, 1997). and doca not apply 10 suspension 
U •• 5 alr .. dy in th~ pipeline on IIRIA.A', clreet;"" dlk. 

P.4/7 
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SQQIjOD "c;) Thi •• ub~~etion add. a "aw 'pe;ial , .. 1. for AOC elll8G mcmbcr~. 
;fOe clus membors who were nClt in proeecding:l a$ of April I, 1997, will still be 6ubjcc\ 
ttl mosl or· the JI"O".J",,,I ~h.n&n a.ll>pu:1I by IIIUIV.. lor CXllmplc. remOVilI 
proceedings wowd be oommenc~;I b)' fi~ng a notiec to appear in ~rl:!ance willi INA A 
2)9. If A Be class membcl'$ wish to seek suspension-type rtller. however. they will tll. 
for cancellation under !he new 2.0",(\)(3) addod by parag,l1lph (c)(6) of Ih ... 
am.ndments. A1thouSh this is "cancellAtion or removal," it i~ lIovcmcd by the same 
~LlhSlanli~ ItaIIdards (sevon )'IIQrB, OXlrIIme hardshIp) o/,pllcobl; to \hI: fomler 6101Spm51on 
reller under fenner INA § 244. (Clau members wbo were formerly pllcel:! in 
prlllllllKlinp bel'ore April I, 1991,.do not nced a special rulo; their cam will already be 
govcmed by the earlier $\l5pcnsion JUles in all respects under the amendments in scctlons 
JCa) and (b).) 

Section I Cd) This su~tion 'eIls forth the erreetive date of the preceding 
subsections. opplyh'2 1116'" U Qr Sl:ptclIli>cr 30. 1996 .• 11& If ln~lllOed in the orIginal 
lIRlRA. 

Section 2, £OIlt rcaulAtions (II C.F.R. §§ 3.2(0)(2) and 3.23(1))(\)) and INA § 
24O(e)(6), added by I1PJRA. require that motions IC reopen be tiled within 90 daya after a 
~n»val oldor become; final. with highl)' Umhod OI<ccptl(lIl~. Some of the Intl:n~.d 
bllneflciaries of settlon. I will hQve puscd !his time limit by !hI! time these amendmcnu 
an: cnacted. 1'hlli "cellon lipecillclllly aUlhorU.cs II 180 day period I:!udo, which such 
pmonl mllY tile ono. motion !O fQOpan ror thl:aC PW']IOS6S. nOlwith.bm<!ihJ the nonnal 
ILalulul)' IItId l'Cgulatory IImllS un the llminll or number of motion; to reopen. 

3 

P.5/7 
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Proposed Leel.la!lon 

1 Site. 1. 
2 (a) Seetion 240A, .uba"tion (;), of 11'1, Immigrllion &lid Nationality Act Is 
, amended-
4 (I) in the fint Icntence by striking "thls secllon" &lid Inserting In lieu 
S thereof"Kelien 240A(b)(1)"; 
6 
7 ' (2) by l!llklng·, nor s~n~ the 'cSeponallon II.Nl a~Ju't the IlAlU5 under 
8 section 244(a) (u In cfn:a before ,lb. cnaC:ImClu of tht mep! lnunlgrfltlon 
9 Re(onn and Immigrant RnpoNibility A~l of 1996),"; 

10 
11 (3) by slrikin& the last sentence in the subsection IIIId inserting In lieu 
12 th.-.of -Tlul p~vioUl acntc""" ,1,all apply onty lU 11;<1II0VII o;aaas c,,,nm=m,,,d on 
13 or after April 1. 1997.". ' 
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(b) S.edDn 3011. subscctiCln (e), of the lIlea&! Immiaration Refu"'l and 
Immigration Rcsponllhllily Act of 1996 (P.L. 104.208, Division C, 110 Stat. 3009) is 
amended by atrlklnl: pAr'llgftphs (5) AIld (7). 

, ' 

(c) Section 240A of Ihe ImmIgration 4n6 Nationality A~ I, Dnll:lldcd-

(1) In subsection (b), parKgruph (3). by JtrikinS"O) or (2)" in the first and 
tl\j.Q sentences of that paragraph IllId In~ninll in lieu thereof' "(I), (2) or (3)"; 

(2.) in I\lbl~\ion (b). PlII'lIj!TAph (3), by Iln!.;inlJ the l~nl1 5Cntenc:e and ' 
insc:n.lng in Ii~u thereof "The l'Iumber of IIdjusuncnu of aliens granted c:ancellation 
under pant¥BPi1 (I) shall not ex«:Cd 4,000 for Iny fisc:81 )lear,"; 

(3) in 6ubsec;tion (b). by rcdCllj~tinl paraarapn (3) III paragraph (4); 

(4) in subteedon (d), parasraph (I). by $Ir1king ·\hi~ ~ection" and inserting 
In lieu IlICtOoC ",ullseoLlons (II). (bl(I). ond (b)(2)."; 

(S) In .Iubaecll,on (d). parasraph (2). by strIkIng ·(b)(t) and (b)(2)" Bnd 
Inserthl¥ In lI.u thmof "(bXI). (b)(2). anc! (b)(l)"; 

(6) in 9llbl60tion (b) b)' adding dlor poragrcpb (2) the followln, new 
plragrlph-

"(3) SPIIC141,. RULE FOR ABC C ... ",SS ME"IlItRS.- Thll Attomey Gll/leral 
mll.y cancel removal in the ease of an allen who is inlldmi$$ible or deportable: ftom 
the Unltee! StaleS if the alian e!"nonstntes thDt-
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. I (A) the I1licn i5 Q member of Ih= clu~ uf per»on~ d;sillnalcd as a 
2 plaintiff and covered by the seulemenl aArcement in Am~ricQII /JQPIiII 
3 Chllrchas • ./llc. \I. Tllombllrgh. 760 F.&upp. 79G (N.D. Cal. 1991), III the 
4 time ~II. application i. fiI.d and wb.n·l\ i. adjlldioatod; 
S (8) the aHen has been physiClilly pr~~1ll III the United S\alt:~ ror a 
6 0;:01lllnll01l5 plrioll ur nOL 1"'6 Wn 60von )'~ Immediately pr~ln& \hc 
7 dill' of such ap>,liealion; 
8 ee) the alltn has bc:cn /I porson of iood moral charaCter durin& 
9 '\I~h ll~riol1: 

'10 . (1) the removal would re.sull in elttremc hardmip to the alien, or to 
II \hs SPOUM. pllnlnl, or child, who I, 0 oltlUln or tho Unit<d States OJ' an 
12 alien lawf\l\ly admitted. for permanent rcsilic~l; and 
13 (E) the ellen Is no! inadmissIble uncler paragraph (2) ur (3) of 
14 ael:lion 212(a), i. not dt:pol\llblc under paragraph (1 )(0) or (2) throu~h (4) 
15 of section 237(1), Incl has not been convictecl of an SW1Wali:11 felony.". 
1& 
17 (d) The am~ndm~nts made by thla ~tion shall be effective September 30, 1996. 
J II lUI if inllilldcd ill llJ~gal Immillration Reflllll) IInll Imrni!;ftll11 RIIspllnslblllt)' Act or 1996 
19 (p.L. 104-208, DIvision C. 110 Stlt. 3009). 
20 
21 SEC. %. 
22 Arr)' ali~ who was in d;pon;uon proceedings prior to Allrll 1. 1991. who was 
23 deemed ineligible for 6W1pcnsion of deportulion ,olcly an ~he bll.!lls of SoctJon 309(c)(5) 
24 oflllcllwimmigritioft Reform Md Immigrant Re,ponsibilily A.ct of 19\16 (p.L. 104.208. 
:i$ Dlvl,lon C. 110 SUIl. 3009). or Who clalma el1glbllll), fOT susJlCASlon of depo~tion as a 
26 result o(lhc amcncimcnlll millie by section 1, may. nOlwithswldlng any other 1Imit .. liolli 

:i7 on motioni 10 reopen impoled b)' the Immigri£tion and Nationality Act or by rc~uI8tion. 
1.R file Me mot;cn w ""'pen far Su.,penslon "t d'1'''TUll!lIII. 1'he Auo,tllt)' c; .... nL1 lhall 
29 del;i&nllte Ii 5pceific time pllriod in whioh 1111 511~h molionJ 10 reopen must b, filed. The 
)0 period r'l\ust heai" nn lDtcr than 120 dnys aile! the: d&k of enactment or thl>: ACl ami shall 
31 extend fur a period of 180 days. 
J:l 
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